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Foreword

Today, the United States and its European allies find themselves divided over several international legal
issues. While European governments have championed many treaties, including the Ottawa Convention
on anti-personnel mines and the Kyoto accord on climate change, the United States has remained a
skeptic, questioning the effectiveness of these treaties and the restrictions they might place on U.S. sov-
ereignty. These differences predate the recent U.S.-European tensions over Iraq, and they persist despite
the improvement in transatlantic relations overall. Discord over the rendition of suspected terrorists
and the prison at Guantanamo has been especially sharp and public, but discord over other legal matters
— from the International Criminal Court to pre-emption in cases of WMD — has continued to fester.

With the review conference for the ICC set to begin in 2009, the Atlantic Council believes now is an
opportune time to begin a discussion over U.S. and European differences toward international law. Too
often, it is simply declared that the United States is “unilateralist” while the European Union is “mul-
tilateralist.” This distinction only obscures the reasons behind these disagreements. This paper goes
beyond the unilateralist vs multilateralist debate to ask whether the United States and the European
Union (and its member states) really do have different views on international law. Can Europe and
the United States — the two architects of the postwar international legal system — find a renewed
consensus on the role of international law, now and in the future? Or have globalization and the
threat of terrorism fundamentally changed the environment in which that law must function? Has
the emergence of the United States as the “sole superpower” affected the international legal regime?

In addressing these questions, the two authors of this paper, William H. Taft IV and Frances G.
Burwell, drew a number of points from a workshop on this issue organized by the Atlantic Council in
late 2005, and the Council is very grateful to all those U.S. and European legal experts who participated
in those discussions. Although they bear no responsibility for the conclusions and recommendations
in this paper, they did contribute many ideas and helped clarify the essential nature of the transatlantic
debate. As events evolved, however, so did this paper, and we were particularly privileged to benefit
from the insights of Will Taft, former State Department legal adviser (as well as deputy and acting
secretary of defense and Atlantic Council board member). Finally, the Council gratefully acknowl-
edges the support of LexisNexis, the Washington Delegation of the European Commission, and the
German Marshall Fund of the United States, who have supported our work on international legal issues.

ol o
Fred Kempe
President, The Atlantic Council of the United States



THE ATLANTIC COUNCIL OF THE UNITED STATES

Law and the Lone Superpower:
Conclusions and Recommendations

¢ The United States and the European Union should demonstrate their commitment to the
future of international law and the strength of international jurisprudence affecting their
citizens by:

® [ssuing a joint declaration committed to building a new consensus on the international legal
system; This declaration should be reinforced by a new transatlantic dialogue on key topics,
including: accountability and transparency in international organizations; pre-emptive action;
the role and mandate of international tribunals; and the treatment of enemy combatants.

® Working together to complete an effective process of UN reform;

® [aunching a program of extensive legal assistance to bolster the rule of law around the
wotld;

® Working together to reduce discord between states party to the International Criminal Court,
and those that have not joined by reaching agreement on “crimes of aggression” and “opt-
outs” for non-state parties.

® The United States should demonstrate its willingness to work with the international legal
system by ratifying a major multilateral treaty consistent with its interests, such as the UN
Convention on the Law of the Sea.

% In the lead up to the review conference for the International Criminal Court in 2009 the U.S.

and European governments should take the following steps:

® The United States and the EU should apply considerable energy and resources to improving
the legal systems of countries around the world. An independent and fair judiciary within an
effective legal system will reduce the need for the ICC, and contribute enormously to better
governance.

® The United States should review its own legal system for compatibility with the requirements
established by the ICC. The more compatible the U.S. system is to the criteria laid out by the
ICC the less likely anyone will be able to argue that a U.S. citizen should be brought before
that court.

® The more extreme positions and rhetoric on both sides of the Atlantic should be toned
down.

® Instead of secking immunity for its citizens through Article 98 accords, the U.S. administra-
tion should pursue bilateral agreements in which it promises to exercise its own jurisdiction in
the cases that might otherwise fall within the ICC’s jurisdiction.

® [Finally, the U.S. government should, in appropriate cases, provide assistance to the ICC in the
form of technical expertise and evidence, as it does with the UN tribunals. This will give the
United States more access to the procedures of the ICC, and may encourage its development
in directions more compatible with U.S. practice

WWW.acus.otg



Law & the Lone Superpower:
Rebuilding a Transatlantic Consensus on
International Law

A Transatlantic Divide

Throughout 2000, allegations of U.S. involvement in “renditions” of suspected terrorists from Europe
to prisons in Afghanistan and elsewhere reverberated around European capitals. Charges that the United
States had established secret prisons in some European countries raised the temperature even further.
The European Parliament and the Council of Europe initiated investigations, while some European
leaders called for the United States to close its detention facility in Guantanamo, describing the facility
as contrary to international law.

The controversy over Guantanamo and U.S. treatment of “enemy combatants” is only the latest example
of transatlantic differences over international legal matters. In recent years, the U.S. refusal to join a
number of high-profile multilateral legal agreements has been seen by many in Europe as evidence
that the United States is moving away from the international legal system. In response, U.S. officials
and analysts have criticized European governments for supporting multilateral treaties that they see as
neither effective nor enforceable.

This divide should not be viewed as another transatlantic disagreement that can be blamed on the poli-
cies of the Bush administration — disagreements over the ICC and the de-mining convention surfaced
during the Clinton administration and reflect widely held views within the U.S. legal establishment. Nor
should it be seen simply as a European preference for multilateralism and a U.S. commitment to uni-
lateralism. In some cases, transatlantic disagreements over international legal issues represent differing
opinions over whether a specific law — from the Geneva Conventions to a trade agreement — is being
properly implemented. But on a more fundamental level, many of these transatlantic differences reflect
a very real divergence in approach toward the international legal system, based on different conceptions
in the United States and Europe about the role of international law and its future evolution.

These different views on the future of international law are demonstrated by the transatlantic disagree-
ment over the International Criminal Court (ICC). A growing number of European policymakers and
analysts see law as a way to resolve international problems not just between states, but also within them,
such as the failure of the rule of law in some societies. But the United States — which has certainly
not rejected international law — is cautious about how a permanent international court might affect
its interests as a superpower with global responsibilities and interests. Many Europeans are comfort-
able ceding significant decision-making powers to an international organization with the potential to
extend its responsibilities beyond the original mandate. But many in the U.S. legal community remain
concerned that this goes beyond the consent given by democratically elected governments and worry
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about how the ICC might interpret its own powers in some unforeseen future circumstance.

The continuation of this transatlantic divide could pose a serious challenge to the strength and cred-
ibility of the international legal order. International law already faces a new and difficult environment
at the beginning of the 21st century. Developed to maintain order between sovereign states, that legal
system must now cope with a world in which sovereignty is under challenge. If it is to remain relevant,
international law must evolve so that it can respond effectively to the threats of this new century. In
particular, global terrorism and the proliferation of weapons of mass destruction — along with the
potential combination of these two in the form of terrorist possession of WMD — pose perhaps the
most significant threats to state security today. Determining how international law should respond to
these threats will be largely the responsibility of the United States and Europe. There is now an urgent
need for the United States and the European Union (and its member states) to find a new consensus
on the future of the international legal system. Without that consensus, a vacuum will emerge. Other
major states, such as China or Russia, are unlikely to fill that void in a way that the United States or
Europe would see as beneficial.

One way forward may be found in the transatlantic cooperation that developed on the issue of UN
reform. Although the United States and European governments started from different places, they did
reach agreement on reform of the institution, including such sensitive issues as human rights and the
responsibility of governments to protect their citizens. The reach of the UN expanded into important
new areas, but the UN Security Council veto provided an essential safeguard for the interests of the
major powers. With that balance intact, the United States and European governments were also able
to work together within the UN to create new legal instruments that have been effective in the fight
against terrorism.

A new transatlantic consensus on the future of international law should draw on the lessons of the UN
experience. At the least, there must be an understanding that the international legal system should be
relevant in meeting the threats facing the world today, especially those of terrorism and proliferation
of WMD. Law by itself is unlikely to end those threats, but it must be part of the response to those
dangers, if it is to be credible and effective in the future. The new transatlantic consensus must also
bring with it a demonstration of the renewed commitment of the United States and European govern-
ments to strengthening the international legal system.

In particular, the United States and the European Union should demonstrate their commitment to the
future of international law by:

s Issuing a joint declaration committing themselves to building a new consensus on the
international legal system. This declaration should be reinforced by a new transatlantic dialogue
aimed at building consensus on key topics, including: accountability and transparency in international
organizations; pre-emptive action in response to the threat of weapons of mass destruction; the
role and mandate of international tribunals; and the treatment of enemy combatants in irregular
warfare.

¢  Working together to complete an effective process of UN reforms;



INTERNATIONAL LAW AND THE NEW CENTURY 3

* Launching a program of extensive legal assistance that will bolster the rule of law around
the world; and

%  Working together to reduce the prospects of discord between states party to the ICC, and
those that have not joined, by reaching agreement on such issues as the definition of “crimes of
aggression” and the possibility of “opt-outs” for non-state parties.

The United States in particular should demonstrate its willingness to work with the international legal-
system — while maintaining the flexibility needed as the sole superpower — by:

% Ratifying a major multilateral treaty that is consistent with its interests, such as the UN
Convention on the Law of the Sea;

% Taking some concrete steps to indicate its willingness to work with the ICC under defined
circumstances. For example, the United States should:

® Review its own legal code for compatibility with the standards set by the Rome Statute estab-
lishing the International Criminal Court;

® Seck promises of U.S. jurisdiction rather than immunity when negotiating Article 98 agreements
with ICC members; and

® Provide technical and evidentiary assistance to ICC procedures as it does with UN tribunals,
so that it can be somewhat involved with the development of the Court’s practices in its for-
mative stage.

This is a wide-ranging set of recommendations, but together they provide a set of specific actions and
a commitment to future discussions that should help the United States and the European governments,
including the European Union, build a consensus on the role of the international legal system in the
21st century.

International Law and the New Century

Since at least the end of World War II, the United States and Europe have been strong partners and
advocates — in word and usually in deed — in support of international institutions and the rule of
law in relations between states. Yet, in recent years, the United States and European governments have
found themselves at odds over a range of international legal issues. While the European Union has
taken the role of enthusiastic promoter of the ICC, for instance, the United States has refused to join
and sought immunity for its citizens from potential Court action. The refusal of the United States to
sign the Kyoto accord on climate change and its decision to withdraw from the Anti-Ballistic Missile
Treaty also caused concern and dismay among many European governments and publics. U.S. and
European attitudes toward the United Nations has also differed at times.
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After September 2001, transatlantic distinctions on legal matters came into even sharper relief, particularly
as tensions increased during the U.S.-led coalition campaign in Iraq. For many in Europe — including
some whose countries participated in the coalition — the legality of that war was highly suspect, even
though the U.S. government maintained that existing UN resolutions provided an adequate legal basis.
As the Iraq conflict continued and the United States fought against global terrorism, additional legal
issues emerged, especially regarding the treatment of enemy combatants taken into U.S. custody.

In many ways, transatlantic differences on legal issues reflect two distinctive views of the state of the
world following the Cold War. Europe seems more secure and more at peace than at any time during
the past hundred years. Europe has not been immune to the threat of terrorism, but the attacks on
Madrid and London were neither as unexpected nor catastrophic as the attack on the United States.
If anything, this period of relative security has seemed to many Europeans an opportune time to
strengthen the role of international law.

Since 2001, the United States has felt itself to be under a significant and immediate threat. The priority
has been to ensure the safety and security of the nation, using force if necessary. While not rejecting
the international legal system that it championed in the past decades, the U.S. government has sought to
ensure that there are enough safeguards to protect U.S. interests as it fights international terrorism.

The U.S. view has also been affected by the emergence of the United States as the most powerful nation
— the only superpower — a status with both special capabilities and obligations. Almost alone among
states, the United States has the resources to accomplish most of its aims. Its need for the protection
of the international legal order is probably less than that of any other country. At the same time, the
United States is more likely to find its troops and other personnel deployed around the world. Simply
because of its status, the United States — and its citizens — often make tempting targets. As a result,
the US. government has been determined to preserve the flexibility it needs within international law
to protect its citizens and itself from those who might use the law against them.

As a result, the United States has been accused of embarking on a “unilateralist” approach, abandon-
ing the constraints of the international legal system in order to act according to its own sovereign
needs and desires. In contrast, the European Union, it has been claimed, took a more multilateralist
approach. The EU was willing to compromise the sovereignty of its member states to develop a more
comprehensive international legal order that could respond to a growing number of global issues.
From another perspective, the United States was merely exercising the established right of all sovereign
states to protect its own interests, while the EU seemed enamored of legal agreements even if their
effectiveness was in great doubt.

While there is some basis for the charge that Europe is more “multilateralist” and the United States more
“unilateralist,” the reality is much more complicated and diffuse. The international legal community
on both sides of the Atlantic — both in and out of government — presents a diverse array of opinion
on these issues. Moreover, portraying the conflict as one between “multilateralism” and “unilateral-
ist” does not offer much clarity, as the terms tend to have different meanings for different observers.
Nor does a debate over multilateralism vs. unilateralism go to the heart of the matter — transatlantic
disagreements have been less about the present limited realities of international law and more about
the aspirations for law in the future and how quickly those aspirations should be achieved.
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The Evolution of International Law

The transatlantic legal community shares many basic assumptions about the purpose of law. There is
widespread agreement that law between states is intended, first, to reduce transaction costs by provid-
ing predictability and common language. On a range of topics, from trade to exchange of diplomats,
sovereign states have found it to their benefit to have a set of common understandings, so that each new
agreement does not have to be negotiated from first principles. Second, international law is intended
to improve the security of states; that is, states agree to certain limitations on their behavior because
having all states agree to the same limitations enhances their individual security.

Within these terms, international law has been very successful. One has only to note the many trea-
ties and institutions that exist — from the World Trade Organization to the International Maritime
Organization — to comprehend the importance of international law. The decolonization of much
of the developing world and the emergence of new, independent states could have presented a major
challenge to this system. Perhaps the most striking indicator of its success, however, has been the
extent to which these new states have sought to join the existing legal system, making it a truly global
undertaking. Certainly membership in its major institutions, such as the United Nations and the World
Trade Organization, is seen as indication that a state has been accepted as a sovereign nation.

This system seemed under threat, however, when the United States backed away from a number of
developing multilateral commitments during the 1990s. Not only did it decide to stay out of the ICC,
it refused to join the Convention on the Law of the Sea, the Comprehensive Test Ban Treaty, and the
Ottawa Convention banning anti-personnel mines. After its election in 2000, the Bush administration
gave notice that it would not accede to the Kyoto Convention on Climate Change. It withdrew from
the ABM treaty, an entirely legal step justified by arguing that the treaty was written in 1972 for a funda-
mentally different strategic environment. Yet inevitably, some critics of the U.S. administration feared
that this withdrawal was the beginning of the unraveling of the multilateral arms control regime.

These treaties and the U.S. reaction to them reveal a growing divergence in aspirations for the inter-
national legal system. In one view, it is time for the international legal system to move beyond basic
aspirations, such as preserving the security of sovereign states, and become a mechanism for the fair
and orderly solution of international problems. This view is seen by its advocates as especially relevant
in the face of globalization. It is probably most prevalent in Europe, where it is sometimes seen as a
natural progression from the experience of pooling sovereignty in the European Union. In this view,
international law should become a means of resolving conflicts without resorting to military force.
Eventually, international law would not only regulate conduct among states, but through the current
emphasis on poverty reduction and protection of human rights, would also provide a “code of con-
duct” for state behavior vis a vis its own citizens.

The second view sees such an evolution of international law as inadequately protecting the interests or
sovereignty of states or their necessary freedom of action. Of particular concern is the tendency to
omit “escape clauses,” in the form of vetoes, national security exemptions, derogation and withdrawal
rights, etc., from some of the recent multilateral conventions, thus reducing the ability of states to deal
with unforeseen future circumstances. This is of special concern in the United States, where a legal
order based on pooling sovereignty seems likely to affect a superpower more than other “normal”
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states, given its international perspective and responsibilities. For example, the de-mining convention
would have made it difficult for the United States to maintain minefields on the Korean peninsula that

it considers vital to providing for the security of its South Korean ally.

The differences between these two perspectives seen in four aspects of international law: the nature

of consent; the requirement of common values; the relationship between domestic and international

law; and the importance of compliance.

K/
L4

K/
L4

The nature of consent: A key distinction between these two perspectives rests on whether a legal
instrument, such as a treaty, can be endowed with the authority to create new law itself without the
approval of the states party to the original agreement. One of the best examples of this is the Eu-
ropean Union, to which member states have ceded their sovereignty on certain issues. International
tribunals may also be created with the authority to interpret treaty obligations in ways that state
parties did not intend or anticipate. For many in the U.S. legal establishment, such an arrangement
is inherently undemocratic, as states could be obliged to implement policies that their governments
never had a chance to approve. U.S. opposition to the ICC is based to a great extent on concerns
that there would be no effective way of withholding consent from future developments. In this
view, states are obliged to abide by the specific agreements they have made, but those agreements
cannot be expanded without explicit consent.

Requirement for common values: There is a widespread consensus that law and international
institutions cannot be effective unless there is a consensus about the values they are designed to
protect. Are there now certain acts that are seen as illegal no matter where they happen? Geno-
cide is certainly regarded that way by most governments, and increasingly, terrorism also falls into
that category. Identifying a particular instance as genocide or terrorism can still be a very political
act, however. International law has for centuries condemned the slave trade and piracy. Many
European and U.S. analysts argue that there is now a consensus on basic human rights — such as
freedom from torture or illegal detention — that would support the development of international
laws. Nevertheless, this issue has been a key point of contention in discussions between the U.S.
administration and its European allies.

The relationship between domestic and international law: In Europe, law created at the Eu-
ropean Union level is assumed to take precedence over national law, and increasingly international
treaties and customary law are regarded in the same way. In the United States, however, inter-
national treaties and other laws are generally only given domestic effect through the passage of
implementing legislation. Only rarely has the U.S. court system referred to international law, either
in terms of creating obligations or precedents, in determining the validity of a particular U.S. law.
Furthermore, for many in the U.S. legal community, a basic distinction between international and
domestic law is the lack of any effective enforcement outside of the domestic arena. In Europe,
however, individual citizens can hold their own governments accountable in an international court
— the European Court of Human Rights — if they believe their basic rights have been violated.

The importance of compliance: The experience of the U.S. legal community with domestic
litigation has made compliance a high-priority issue even in the international arena. Even though
international law has no effective enforcement mechanism, the U.S. view is generally that an inter-
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national agreement should not be signed unless compliance is both possible and expected. Inter-
national law can be used to address challenges such as terrorism, but compliance must be high if
the effort is to be credible. But from another perspective — one that sees law as evolving to meet
new challenges — total compliance is held out as an unrealistic expectation.

Despite these very different aspirations for the international legal system, the U.S. and European gov-
ernments must reach a new consensus if international law is to remain relevant. Cooperation between
the United States and the European Union will be essential in adapting the international legal system to
the post-Cold War environment. Eventually, that consensus must also include emerging powers such
as China and India, giving them a stake in the preservation of effective international legal system.

Two institutions stand out as important indicators of the future of that system and of the prospects
for the building of a new transatlantic consensus. First, international criminal tribunals, and especially
the International Criminal Court, represent a new direction in international law — the ICC particularly
stands at the nexus between the two distinctive views of that law. Second, the United Nations is the
pre-eminent international organization, and the United States and Europe were central to its founding
and development. Whether the United States and Europe can reach agreement on the future of this
key international institution and its role in meeting critical threats, will be indicative of the strength of
the international legal order generally.

The International Criminal Court: A Fundamental Divide?

The birth and initial development of the ICC has been the occasion for vocal U.S.-European disagree-
ments. Following negotiations sponsored by the United Nations, 120 countries voted to approve the
Statute of Rome ata 1998 conference, but seven — including the United States — rejected the statute.
The Court became effective in 2002, after ratification of the Rome Statute by sixty countries. Although
the Clinton administration had serious reservations about the ICC, and especially about the lack of
effective oversight by the UN Security Council, it eventually did sign the Statute, primarily in hopes
of having some role in shaping the Court’s early evolution. Nevertheless, it was clear that the US.
government did not expect to submit the agreement to the Senate for ratification. In 2002, the Bush
administration announced that the United States was not bound by the Rome Statute, citing concerns
about the risks the ICC might pose to U.S. soldiers fighting in Afghanistan. In contrast, all European
Union members have signed the ICC statute. Some, such as France, have issued special interpretations
of particular clauses, but overall support for the ICC is very strong throughout Europe.

U.S. concerns about its soldiers serving abroad being subject to the ICC led the Bush administration
to pressure other countries to sign “Article 98” agreements, under which an ICC member promised
immunity to US. citizens. This was especially problematic for the EU candidate countries of central
Europe, who found themselves in the middle between the European Union, which argued that Art.
98 agreements of the sort put forward by the United States were contrary to at least the spirit of the
ICC, and the United States, which threatened to withdraw military assistance to all those who failed
to sign, unless they were already a NATO member. As the central European countries joined NATO,
this conflict abated, but the existence of immunity for U.S. citizens through Article 98 agreements with
many other countries still reinforces transatlantic tensions in this area.
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In contrast to their differences over the ICC, the U.S. and European governments have worked closely
together over many years to establish internationally mandated tribunals for specific conflicts. The
United States was the moving force behind the Nuremburg war crimes trials, which established the
principle of internationally mandated justice following World War II. More recently, the United States
and its European partners have supported the creation of UN-mandated war crimes tribunals follow-
ing the conflicts in Sierra Leone, Rwanda, Cambodia, and the former Yugoslavia. Along with Truth
Commissions — as in El Salvador, South Africa, and many other places — these tribunals demonstrate
the growing international recognition that cultures of impunity cannot be allowed to persist.

These specific tribunals have met with some criticism. Some have been established retroactively, in-
viting criticism from defendants that they could not know their conduct was criminal until well after
the fact. Even when established prior to a particular crime, tribunals have mixed records in creating
a deterrent against illegal behavior. The Srebrenica massacre occurred after the establishment of the
International Criminal Tribunal for Yugoslavia (ICTY), as did ethnic cleansing in Kosovo. Moreover,
these courts have proven tremendously difficult to establish; each one required extensive negotiations
over budget, jurisdiction, and process. Many in Europe thought a permanent court might reduce the
need for difficult start-up negotiations, and even serve as a more effective deterrent.

While these are laudable goals, U.S. opposition to the ICC reflects concerns about a more generally
ambitious international legal system. Precisely because the Court’s supporters — including many Eu-
ropeans — have envisioned it as a step toward a more supranational legal system, the ICC has raised
USS. suspicions in the key areas of consent, compliance, domestic vs international law, and the defini-
tion of crimes.

Consent — UN tribunals have been limited to a specific conflict, making them of finite longevity
and involving consent only to a particular investigation. In contrast, the ICC can claim jurisdiction if
a relevant crime involves either a citizen or the territory of a state party to the treaty (that crime may
also involve citizens of states not party to the treaty). The UN Security Council can also refer cases to
the ICC, even those involving non-state parties, such as happened in Resolution 1593, giving the court
jurisdiction over the Darfur conflict on the grounds that the Sudanese government was unwilling or
unable to address such crimes through its own legal system. This opens the possibility that citizens
from a state not party to the treaty (such as the United States) could be made subject to the ICC during
a future conflict that no one has yet imagined. The statute establishing the ICC makes clear that the
court claims jurisdiction only if the national courts are judged incapable of addressing the particular
case, and this is considered extremely unlikely ever to apply to the United States. Yet the fundamental
problem remains: acceding to the ICC would require giving a broad consent to actions in contingencies
that have not yet been imagined.

The question of consent also arises because of the permanent nature of the ICC. Judges and pros-
ecutors would play a very large role in determining the processes and decisions of the Court. A UN
tribunal would end once it had concluded work on its particular conflict, ensuring that undesirable
officials or procedures could be abandoned. Critics of the ICC feared, however, that its permanence
might offer the opportunity for personnel to take the Court in a direction that had little relationship
to the desires of the states party to the statute.
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Compliance — It is clearly far too early to review the Court’s ability to bring individual defendants
before it or to impose its judgments. But states that are party to the Rome statute can opt out of the
Court’s jurisdiction in particular respects for a period of years, reducing the chance that their citizens
will be prosecuted. States not acceding to the Rome statute, however, cannot provide such a temporary
respite for their citizens who might be involved in a case falling within the Court’s jurisdiction.

Domestic vs international law — Many in the United States remain very leery of any international
attempt to judge U.S. personnel, especially if that might include military personnel carrying out their
duties. U.S. personnel serving overseas are subject to Status of Forces Agreements (SOFAs), but these
are negotiated on a bilateral basis with the host government and thus can be very specific about the
circumstances in which U.S. personnel would be subject to foreign jurisdiction. In Europe, however,
the principle — and practice — of supranational jurisdiction is already well established. The Euro-
pean Court of Justice can find EU member states in violation of their obligations as members, and
individual European citizens can sue their governments for a broad range of human rights violations
before the European Court of Human Rights. The new European Arrest Warrant requires any Eu-
ropean country to accept an arrest warrant from any other EU member, giving other member states a
very real jurisdiction over their own citizens.

Definition of crimes — Currently, there is a transatlantic consensus that the specific crimes laid
out in the Rome statute are deserving of international prosecution if no national authority has juris-
diction. However, because the ICC is permanent, there will be an opportunity for the definition of
those crimes to evolve considerably. To limit such evolution, the U.S. administration had sought more
precise definitions of certain crimes listed in the Rome statute, but no agreement on this was reached.
This leaves open the possibility that, for example, European criticism of the U.S. detention facility in
Guantanamo and of “extraordinary renditions” could be reflected in an expanded definition of war
crimes that includes “illegal detentions.”

Above all, the U.S. concerns with the ICC are rooted in its role as a global superpower intent on preserv-
ing its security. This requires that U.S. military forces, intelligence operatives, and diplomatic representa-
tives have the ability to act around the world. Many Europeans have tried to reassure U.S. officials by
noting that the ICC is only intended to apply to individuals if a national legal system is not effective
(and they note that the United States did deal with the Abu Ghraib prison scandal). Nevertheless,
US. officials remain sensitive to the risks such a broad jurisdiction could pose to U.S. personnel. They
argue that the prominent position of the United States in the world makes it a target for frivolous, but
potentially very harmful, lawsuits. Moreover, uncertainties about the future evolution of the terrorist
threat have also made the United States determined to retain sufficient freedom of action to deal with
as yet undefined situations.

Despite these seemingly fundamental differences, however, there is room for the United States and
the European Union to find some points of consensus. One step has been taken — the United States
agreed to allow the ICC to have jurisdiction over the Darfur conflict in return for immunity for its
citizens. But this agreement is only a patch on the continuing transatlantic disagreement. In large part,
the United States was motivated by horror over the Darfur situation and a desire to cooperate with
its allies, not by a rethinking of its position on the ICC. In fact, this decision was entirely consistent
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with the U.S. approach in that consent was provided only to apply the jurisdiction of the Court to one
specific conflict. A U.S. administration may be willing to support use of the Court in similar situations

in the future, or it may not.

In the lead up to the review conference for the ICC in 2009, the following represent some steps the

US. and European governments might take toward building a consensus.

*

*

K/
L4

*

A new emphasis should be placed on the competence of domestic legal systems, because
the ICC only becomes relevant when that competence is lacking. This should be a two-
pronged effort.

®  First, the United States and the EU should apply considerable energy and resources to improving the legal
systems of countries around the world. An independent and fair judiciary within an effective legal
system will not only reduce the need for the ICC, but also contribute enormously to better
governance and is essential for economic development.

®  Second, the United States should review its own legal system for compatibility with the requirements established
by the ICC. A similar review of the Norwegian legal system resulted in numerous changes,
primarily because of an outdated legal code. Clearly, the more compatible the U.S. system is to
the criteria laid out by the ICC — and only relatively minor changes would be needed to cover
the Rome statute crimes — the less likely anyone will be able to argue that a U.S. citizen should
be brought before that court.

The more extreme positions and rhetoric on both sides of the Atlantic should be toned
down. European criticism of the death penalty contributes to the impression that the EU is eager
to have supranational courts overturn national decisions. The European reluctance to assist in
training of Iraqi judges because that country permits the death penalty was unfortunate.

Instead of seeking immunity for its citizens through Article 98 accords, the U.S. administra-
tion should pursue bilateral agreements in which it promises to exercise its own jurisdiction
in the cases that might otherwise fall within the ICC’s jurisdiction.

The definition of crimes should be tightened, so that there is less chance that zealous
judges and prosecutors will expand the definition beyond that acceptable to states party
to the statute. The notion of “crimes of aggression” is of particular concern to the U.S. legal
community.

Currently, states that have signed up to the ICC can temporarily opt out of being prosecuted
for some crimes, especially “crimes of aggression.” In the interests of treating non-mem-
bers and members equally, a similar provision should be considered for states that have
not acceded to the statute. Allowing such a temporary respite for extraordinary circumstances
would be consistent with the treatment of those who have signed on to the ICC.

+¢ Finally, the United States has much to gain by being as influential as possible in the develop-
ment of the Court, which will undoubtedly foster developments in international jurisprudence
that will affect the U.S. and its citizens. For that reason, the U.S. government should, in
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appropriate cases, provide assistance to the ICC in the form of technical expertise and
evidence, as it does with the UN tribunals. This will give the United States more access to
the procedures of the ICC, and may encourage its development in directions more compatible
with U.S. practice.

The United Nations: Creating New Law

If the ICC demonstrates the continuing differences between the United States and Europe on legal
issues, the experience of the United Nations shows that cooperation is possible, despite significant
divergences. It also shows a way forward, extending the reach of international law on specific issues
and boosting the credibility of the organization in the process.

During 2005-2006, the United Nations embarked on a major period of re-examination and reform.
Initially, there were fears that this process would lead to unbridgeable gaps not only between the de-
veloping countries and the permanent members of the Security Council, but also between the United
States and European governments. The latter had been very critical of the eatlier refusal of the United
States to pay its UN dues, and the recent appointment of an ambassador who has been very critical
of the UN raised new questions about the U.S. commitment. At the UN, the U.S. focus had been on
pushing the organization to fight terrorism, rogue states, and WMD proliferation, while most others,
including the secretary general, gave greater emphasis to development, the International Criminal Court,
environmental issues, and full implementation of the Non-Proliferation Treaty. The continuing U.S.
emphasis on reform of UN bureaucracy and budget also contributed to concerns that the U.S. com-
mitment to the UN was limited.

In the end, the United States and European governments, especially those in the Security Council,
worked together to achieve a notable set of reforms. In particular, the UN was pushed into new areas,
such as acknowledging the responsibility of national governments to protect their citizens and of the
international community to consider taking action if they do not. The UN also established a new
Peace Building Commission, responsible for coordinating efforts towards states in internal crisis and
sought to restructure and rename the Human Rights Commission (which now became the Human
Rights Council). In many ways, these reforms were only the first steps, and much will depend on how
the basic decisions are implemented during the coming year.

Given the low expectations for transatlantic cooperation at the beginning of this process, what accounts
for the relative success of this effort? First, the United States and Europe fully shared an interest in
making the UN more effective through the reform process. Despite very difficult rhetoric at times,
their views were much closer to each other than to those of many others engaged in the reform pro-
cess. Moreover, given the recent improvement in transatlantic relations following President Bush’s
trip to Europe in eatly 2005, both the United States and European Union eagerly sought areas where
collaboration was possible and could reinforce the positive new atmosphere in their relations.

UN reform also provided an opportunity for both the United States and European governments to
move forward with their particular visions of international law. For the Europeans, the adoption of
the “responsibility to protect” and the Peace Building Commission reinforced the view of international
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law as an effective tool for addressing global problems. For the United States, its Security Council veto
ensures that no reform measure can advance without its approval. This prevents the United Nations
from producing legislation harmful to U.SS. interests, or beyond the consent of its members.

By working together, the U.S. and European governments have also made the UN more relevant in
the fight against terrorism. Starting even before September 2001, the UN passed a series of binding
resolutions requiring members to take certain steps toward those groups identified as terrorists. In the
1990s, UNSC resolutions 748 and 1267 had established the principle of imposing sanctions on state-
sponsors of terrorism. After the attacks in New York and Washington, UNSC resolution 1373 called
on all members to increase intelligence sharing, eliminate any safe havens for terrorists, and freeze
the financial assets of terrorist groups. These resolutions are part of a larger effort that has led to the
creation of the UN Counter-Terrorism Committee, which, among other roles, provides technical as-
sistance to countries trying to implement UN anti-terrorism mandates. The UN General Assembly has
also initiated a number of multilateral conventions aimed at suppressing hostage-taking, bombings, and
most recently, nuclear terrorism. Over time, these efforts have reduced state sponsorship of terrorist
groups by making it more difficult for a government to actively support or even tacitly tolerate such a
group that operates on its territory or through its financial system.

Contrary to those who would argue that the U.S. administration has been opposed to any extension
of international law, U.S. support for these resolutions has greatly extended the specific obligations of
states in dealing with those organizations identified as terrorist groups. The fact that the veto safeguards
US. interests has undoubtedly made this process more acceptable within the United States, but it has
raised some questions about equity among those who do not have a veto. Nevertheless, the use of
the UN as the forum for expanding these obligations has boosted the profile and legitimacy of that
organization on this central issue, and those who support the expansive view of the international law
have generally welcomed these developments.

Transatlantic cooperation at the UN, on both the issues of UN reform and fighting terrorism, has dem-
onstrated that the United States and European governments can cooperate on specific issues, despite
the presence of very different perspectives on international law generally. The next challenge will be
building on this cooperation. This will not be easy, but the fact that the United States and European
governments are working together in the United Nations to address the issue of Iranian WMD pro-
liferation and the aftermath of the conflict in Lebanon indicates that both parties are more aware of
the value of the UN than has been the case in the past. The time may be ripe for continuing to move
forward to strengthen this institution. Specifically:

¢ The United States and European governments should work together to ensure that the new
UN reforms — especially the Peace Building Commission and the Human Rights Council
— are implemented effectively. This may be especially difficult for the United States, given the
condemnation of Guantanamo by the UN Human Rights Commission, but that judgment also
makes clear the stake that the U.S. has in reforming the UN human rights process.

% The United States and European governments should continue to look for specific steps
that could be authorized through UNSC resolutions on terrorism and other issues where
there is a wide consensus. Establishing the United Nations as an institution that requires its
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members to take practical but common sense steps toward addressing global issues will bolster the
credibility of the institution. Using the Security Council process will also build U.S. support by
demonstrating that the UN can be used to achieve effective ends. The U.S. and European govern-
ments must be careful, however, that using the Security Council does not create the impression
that they see the UN merely as a tool to serve their own interests. Some of the measures should
be designed to address issues of interest to the wider UN membership.

% The United States and Europe must not only enhance their own cooperation, but also
reach out to many other members. The day is long past when the United States and its Euro-
pean allies can set the agenda or control the outcome. Instead, they must reach out and convince
others that they are committed to a strong, effective United Nations.

** Above all, they must lead by example; that is, the United States and European govern-
ments must abide by the Charter and other legal instruments. They must also make clear
that they have a vision for the UN and its various bodies that goes beyond their own self interest
to the strengthening of the institution as one of the leading representations of the international
legal system.

A New Transatlantic Consensus?

What can be learned about the prospects for transatlantic cooperation — or the lack of it — in the
international legal arena by the experiences of the ICC and the UN? The ICC demonstrates the signifi-
cant differences emerging in the U.S. and European approaches to the future of the international legal
system and the resulting failure to agree on new legal institutions. Yet, the UN experience indicates that
these two approaches can be reconciled at least to the point where cooperation can exist on specific
issues. How far can that cooperation grow? Will it spill over from one specific issue to another, such
as pre-emptive self-defense or the treatment of detainees? Can cooperation on specific issues lead to
the building of a broader new consensus on the role and scope of international law in the future? Or
does the failure to agree on the ICC show the futility of such an effort?

If the United States and Europe are to begin building a strong consensus, both sides must reaffirm the
importance of the international legal system and their commitment to its future strength. Recently, U.S.
leaders have increasingly sought to describe their actions as consistent with that system, and attempted
to mollify those concerned that the United States has lost its commitment to international law. It is
now time to go one step further. To this end,

¢ The United States and Europe should make clear their commitment to working together
to strengthen the international legal system through a public declaration, perhaps issued
from a US.-EU summit. This statement should be aimed both at reducing the suspicion that cur-
rently greets U.S. pronouncements in this area, and at reassuring U.S. policymakers that the special
responsibilities and threats facing a superpower are understood. It should commit the United States
and Buropean Union to reaching out to the emerging powers, such as China and India, that must
be involved if leadership of the international legal order is to reflect a truly global constituency.
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The United States and European Union should further demonstrate their commitment to this declara-
tion through some additional actions.

% The United States should join at least one multilateral agreement that will enhance its
reputation as a leader in the international legal field while also furthering U.S. interests. In
particular, securing ratification of the UN Convention on Law of the Sea would reinforce the U.S.
position as a leader not only in legal, but also environmental matters — topics on which the U.S.
reputation has dropped considerably in recent years, especially in Europe. The Bush administration
has submitted UNCLOS for ratification, and the Senate Foreign Relations Committee reported it
favorably by a unanimous vote. Consideration by the full Senate has been delayed, however.

¢ The U.S. and European governments should launch a significant program of international
legal assistance. If the international system is to function effectively, other participating states
must have strong legal processes. They must also have the capacity — both in their institutions
and their legal professionals —to handle the legal dilemmas that will engage everyone during the
21st century. Encouraging the rule of law nationally will send a strong signal about the priority of
law and create a foundation for a more effective international legal system.

¢ The U.S. and European governments should cooperate to ensure the effective imple-
mentation of UN reform. Although the United States and Europe were able to cooperate in
securing agreement on reforms during the 2005-2006 General Assembly, there is still much work
to be done in ensuring that these changes actually have a positive impact on the UN. Perhaps the
biggest challenge will be the Human Rights Council.

Along with these activities, the United States and the European Union should undertake discus-
sion on a set of key legal issues. A transatlantic declaration in support of the international legal
system will only be credible if it is followed by the development of a stronger consensus on difficult
issues. In particular, if confidence in the international legal system is to be preserved, there must be a
greater transatlantic consensus on the following issues:

¢ Accountability and transparency in international institutions. Both the United States and
the EU agree on the need for international institutions to be transparent and effective. But they
must now convince other governments that these institutions must change their way of operating
if they are to be credible and effective. This issue will not be resolved unless the United States and
Europe find a way to give others a serious stake in the international legal system.

% Pre-emption in the face of WMD. The proliferation of WMD, and particularly the prospect
of terrorists gaining control over such weapons, has raised the question of when pre-emptive use
of force is lawful. Pre-emption in the face of an imminent attack has long been considered justifi-
able. But the U.S. argument that pre-emption is legitimate even when an attack is not imminent has
raised many question. What if a pre-emptive strike is launched on the basis of faulty intelligence?
Could such an attack resolve the issue at a much lower cost in lives and damage than a later full-
scale conflict? What is the role of law in such circumstances?
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¢ International tribunals. Transatlantic differences over the ICC and other forms of international
tribunals are likely to remain sharp, yet there is clearly a trend toward the internationalization of
justice, as demonstrated by U.S. and European support for an international investigation in the
case of the assassination of leading Lebanese political figure Rafiq Harari. The U.S. agreement to
allow the ICC to have jurisdiction in the Darfur conflict through a Security Council resolution is
also an indicator of a productive way forward.

** Detention of enemy combatants. The most severe test is likely to be the issue of the treatment
of enemy combatants, whether suspected terrorists or irregular fighters. This issue will not abate
in the future — with troops deployed in a growing number of civil conflicts and wars, both U.S.
and European forces will encounter guerrilla forces and insurgents even as they seek to protect
their societies from that most irregular combatant, the non-state terrorist organization. The issue
of updating the Geneva Convention has been raised, but there is no international consensus in
support of such a move and the U.S. court system is in the midst of addressing this issue. However
this topic is broached, it is clear that finding some measure of agreement will be a critical element
in building a more general transatlantic consensus.

In recent years, international law has emerged as one of the most difficult and contentious issues between
the United States and Europe. It has affected the tone and content of official government-to-govern-
ment relations, and it has also affected the view of the United States among the European public. If
the United States and European governments are to work together effectively in fighting terrorism as
well as combating extremism in the world, there must be a new transatlantic consensus on the role and
scope of the international legal system. Today, instead of moving closer together, the United States
and the EU are developing very different approaches to international law; approaches that are based
on distinctive and conflicting views of how international law should evolve in the future. Without a
concerted effort to develop a new consensus in this area, there could emerge two rival camps, to the
detriment of the entire legal system. The time to reverse this trend is now, starting with a concerted
transatlantic effort as the first step toward building a global consensus that will be effective in meeting
the challenges of the 21st century.
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