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Introduction

he Muslim presence in Europe signals a substan-
tial cultural change for Western societies that
are now coming to terms with a permanent, visi-
ble Muslim population. Considering the tumultu-
ous history between the Islamic world and Europe, the
reality of European Muslim communities represents an
important point of inflection. In the past, conversations
were framed as /slam versus the West, but that has
transformed into /slam in the West, and as we move
from first- and second-generation immigrants to na-
tive-born Muslims, the conversation will shift focus to
the /slam of Europe, if not an emerging European Islam.

Historically in Europe, religion and its derivatives
played a crucial role in the process of secularization
and in achieving the right to religious freedom. Thanks
to this specificity, and to the definition of the bound-
aries of religious expression within a secular society,
the right to religious freedom came to exist.2”' It has
thus been able to separate, or at least differentiate,
European states from their religious institutions, while
ensuring the primacy of the former over the latter.
Islam in Europe is taking root within this legal tradition,
with consequences that transcend European borders
and influence strategies for differentiation between
religious and secular. As a result, European secular-
ism has secured the religious freedom of Muslims but
conditions their relationship with states of origin by
making the religious legal model built in the aftermath
of the treaties of Westphalia in 164822 both a com-
mon paradigm and a status quo. In other words, by

interrupting the current modern religious freedom par-
adigm, the presence of Muslims in Europe has ignited a
debate on the exact nature of religious freedom within
Europe’s societal model, which was previously thought
to have been settled.

The presence of Muslims in Europe and the develop-
ment of Muslim community networks shattered the
rigidities of the “implicit norms”?°3 of the Westphalian
model. However, European law regarding religious free-
dom struggles to incorporate both individual manifes-
tations and the unique structure of transnational Muslim
communities. The crisis of the European right of reli-
gious freedom in the face of Islam is the consequence
of its exercise—or of the demand for exercise—by indi-
viduals and groups who are members of a religion or
culture that did not participate in the religious peace
process of 1648 and the constitutional initiative of the
post-World War |l world today. This calls into question
the purported universalist automatisms of the political
paradigm that has governed Europe to date?2°4

To illustrate the dynamics of European law on reli-
gious freedom regarding Islam, consider the classical
distinction between the modern state-centric model
of the right to religious freedom and the contempo-
rary individual-centric model of the same right, having
been developed through post-World War |l constitu-
tionalism in order to conform national legal systems
to international human rights law.?°® This essential dis-
tinction shows how the treatment of Muslims in Europe
exposes the inevitable hybrid nature of European law
to religious freedom (both modern and contemporary),
which reveals tensions and defines religious freedom as
an absolute personal and community right guaranteed
by and for a plural political community.
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Before the arrival of Muslim immigrants, the old sys-
tems of state-church relations were being pushed aside
by the rise of secularism. The arrival of new Muslim
immigrants, however, reactivated the old framework
by those seeking to use it as an instrument of public
security and for the perceived defense and elevation of
the role of churches in Europe, if only from a cultural
lens.?°” This process can be broken down into three
successive phases in the relationship between Europe
and Islam in the post-World War Il era.

In the first phase, which lasted into the 1970s, Muslims
in Europe were described as a “non-ethnic religious
minority.”?°¢ They were primarily immigrant workers
whose right to religious freedom was irrelevant to the
management of their presence.?® In the second phase,
which lasted until the 1980s, immigrants were seen
primarily as Muslims (as opposed to being connected
to their country of origin) and were increasingly seen
through the European lens of religious freedom. The
third phase, which continues to this day, was triggered
when Muslims were perceived as a threat to Europe, and
the right to religious freedom became increasingly used
as a policing tool to enforce social cohesion and the
security of nation-states. Although Muslims do benefit
from European laws protecting religious freedom, this
has not put an end to the debate around the place of
Muslims in Europe. Rather, it has brought it to a head, as
religious demands emanating from Muslims are shared
by Europeans of other faith traditions. Muslim demands
have shifted from that of a specific right to a more
global desire for active citizenship, which aims to inte-
grate the Muslim cultural and religious identity of new
Europeans into the public sphere.

In the wake of calls for religious freedom for Muslims,
the various statuses recognized for traditional churches

and extended to Muslims have found a new political
relevance. However, achieving the goal of integration
through the right of religious freedom requires Muslim
community institutions and leaders to explicitly adhere
to the most symbolic values and principles of contem-
porary constitutional and liberal democracies: secular-
ism, human rights, nondiscrimination, gender equality,
gender diversity, and the French notion of “living
together,”?° used by the European Court of Human
Rights (ECtHR) in Strasbourg in S.A.S v. France®" to
uphold the law banning the full-face covering in public.

This is an important transformation if one compares
this requirement with those of the liberal modernity
in the nineteenth century. The latter demanded that
churches respect only the main normative implications
of the values enshrined by the states. Secular states
certainly fought the ideological dogmas put forward
by religions, in particular Catholic dogmas, but with-
out seeking to challenge their specifically religious
legitimacy. Today, on the contrary, the enjoyment of
a right to genuine religious freedom requires adher-
ence, loyalty, and sometimes even religious sanction
of mainstream societal gains and the transformation
of religious groups into constitutional religions, if not
civil religions.

With regard to Muslims, this approach is usually jus-
tified by two apparently simple pieces of data, both
quantitative and temporal: Muslims are too numerous
and are too recent to ask for exemptions from current
understandings of religious freedom, including such
things as minaret and hijab bans. However, the fear of
excesses linked to the supposed slippery slope argu-
ment of abuses of reasonable religious accommoda-
tion betrays an essentialist vision of Islam and Muslims.
It transforms the right to religious freedom into a guar-
antee to preserve the place of the majority as well as
an instrument of assimilation. Religious freedom would
be no more than a simple stage, which, by separating
and attempting to laicize the different religions, would
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tend to secularize them and reduce their impact within
a homogeneous civil society.

This project, supported by strong state intervention-
ism, involves the creation of a compliant clerical lead-
ership and the definition of forms, structures, and
contents of a compliant “European Islam.” In this sense,
the Austrian Islam Law of 2015,2? the agreement of
the Danish political parties against religious preach-
ers of May 2016, and, in general, the efforts made
throughout Europe for the training of Muslim religious
leaders or the opening or management of mosques,
among other examples, basically renew the practices
of the old jurisdictionalism and the tradition of national
churches. This means that, to obtain full citizenship in
the European context, Muslims must first metabolize
the acquired rights of modern secularization and reg-
ister their individual and associative religious demands
within the framework of ecclesial organizations rep-
resenting a type of religiosity seen as nonthreatening
by the state. Using this process of the domestication
of religion, the European right to religious freedom
has been able to organize a space that keeps religions
away from the political arena. Today, the domestication
of religion is still justified by its proponents as neces-
sary for the management of a plural society, albeit with
strong autonomy at all levels. Thus, religious freedom
is no longer a system governing an individual’s right to
worship as they choose, but rather a box in which reli-
gious institutions and expressions are firewalled from
governing structures.

The issue of the integration of Muslims and Islam in
Europe has revealed the political character of the right
to religious freedom and brought to light the politi-
cal and polysemous character of state deliberations
and individual behavior. It does so by highlighting the

tensions between the security and authority needs of
the state and the human rights needs of individuals.?*

These tensions and challenges highlight Europe’s dif-
ficulty in accepting the multidirectional nature of glo-
balization, as nation-states react by instituting policies
dedicated to protecting and defending borders in both
a security and culture context. It is with this perspec-
tive that one must consider the precautions imposed
on the Treaty on the Functioning of the European
Union, which “as amended by the Lisbon Treaty gave
considerably more weight to the principles of sub-
sidiarity, proportionality, and national identity,”?* as
well as the position of the European Commission that
considers that only religious and nondenominational
groups already recognized at a national level can be
part of the dialogue.?®

This same defensive attitude is even more evident with
regard to supranational judicial bodies, in particular the
ECtHR. The court’s constant reminder to respect the
state’s margin of appreciation?’—especially in matters
of religious freedom—is now a constant, which has
been extended to decisions of the Court of Justice of
the European Union (CJEU) in Luxembourg, for exam-
ple, when it ruled in Achbita v. G4S on the discrimi-
natory effects of the ban on wearing headscarves in
the workplace by a Muslim employee, leading to her
dismissal. The CJEU ruled in Achbita that “direct dis-
crimination” is not constituted if a firm has an internal
rule banning the wearing of any political, philosophical,
or religious sign. In so doing, the firm equally limits
the manifestation of all beliefs without distinction. In
dismissing a claim of direct discrimination, the CJEU
underlined that there was no information showing
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that Ms. Achbita was treated differently than other
employees.?®

Despite their resistance, European nation-states are ex-
periencing a profound change in mechanisms of exercis-
ing sovereignty, and emerging European Islam is facing
weakened state-church models. Contemporary, horizon-
tal, and individual-centered constitutionalism tends to
deinstitutionalize the right to religious freedom, moving
from religious denominations as external legal orders to
the state and religious associations as private expres-
sions of civil society. This same constitutionalism tends
to distort the right to religious freedom by absorbing
into freedoms of conscience, opinion, and association,
and the principles of equality and nondiscrimination.?”

The private character of modern secularism is used
to refer to the separation of religious institutions from
the state as well as to their progressive autonomy in
strictly theological dimensions. This privatization was
based on the awareness of religious otherness and,
often, on a perception of religion as being fundamen-
talist and backwards in nature. On the contrary, the
contemporary privatization of secularism refers to re-
ligious organizations incorporated in civil society and
recognized as carrying a public interest. This form of
“public” privatization erodes the preexisting legal and
social consensus with respect to religious exceptions
and intrinsically the right to religious freedom itself,
increasingly seen as unjustified privileges. Professor
and political scientist Olivier Roy notes that religious
communities are left with three options:

1D To withdraw into the private sphere for individ-
uals, or to the ‘ghetto’ for communities (Amish,
Lubavitch), 2) To acknowledge the divorce and to
claim, for mainstream churches, ‘clerical exemptions’
and ‘consciousness objection,’ 3) [To] reformulate
religious norms in a way that is acceptable by the
secular rationality, in a word, to ‘reform’ religion (a
constant call addressed to Islam, but also to the
Catholic Church).

The first option is what French laicité requests. The
second is a defensive reaction from faith communi-
ties that turns religious freedom into freedom of the
Church (religious liberty), or from any specific com-
munity requesting the right to be different. The third
option is probably the most popular in terms of pub-
lic opinion, because it explicitly requests religions to
reform themselves in order to be in accordance with
secular values.??°

As has been said about constitutional religions, rec-
ognition of this public role might require additional
domestication of religious denominations to ensure
that they abide by values shared by much of society.
But this recognition underlines the difficulty of accept-
ing religious lifestyles that are perceived as violating
human rights. When these religious customs are inter-
preted in light of a rationality inspired by radical secular
partisans, or rather illiberal liberals who become intol-
erant, they are used against individuals and minority
groups under the myth of a state supremacy that is
refractory to any form of religious accommodation.??

Both modern and contemporary forms of secularism
presuppose the political sovereignty of the state to
ensure the effectiveness of rights. On one hand, con-
temporary secularization strongly erodes the borders
of states and religious communities. But it is difficult
to imagine both the complete evaporation of legal nor-
mativity that has developed in religious autonomous
community contexts and a political authority capable
of ignoring the religious orientation of these lawmak-
ers. Consequently, it is also difficult to envisage the dis-
appearance of a European right to religious freedom.
Thus, the tension between the new horizons drawn
by constitutional religions and rights detached from
all religious specificity and the legacies of the modern
right specific to religious freedom will still mark legal
history and politics. While the foundations of the right
to religious freedom in Europe have seemingly been
set in stone for generations, the ongoing question of
Muslims in Europe will play a significant role in defining
the right’s future.
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